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United States Court of Appeals 

for the District of Columbia 


No. 8057. 


HARLEY G. HILL, Administrator of the Estate of 
Laura Rutan, Deceased, Appellant 
v. 

CAPITAL TRANSIT COMPANY, a corporation, 

Appellee 


Appeal from the District Court of the United States for 
the District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Harley G. Hill, administrator of the 
estate of Laura Rutan, deceased, plaintiff below, from a 
judgment for the defendant entered by the District Court 
of the United States for the District of Columbia for want 
of prosecution in this cause for damages for death by wrong- | 
ful act (Appellant’s App. 6). I 

The District Court had jurisdiction under Section 44, Tit. 

18, 1929 D. C. Code (Act of March 5, 1901, 31 Stat. 1200, c. 
854, Sec. 64). j 

This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, 1929 D. C. Code (Act of March 3, 1901, 31 
Stat. 1225, c. 854, Sec. 226). 
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The pleading necessary to show the existence of the jur¬ 
isdiction is the complaint (Appellant’s App. 1). 

Statement of the Case. 

On December 12, 1938, Laura Rutan, plaintiff’s intestate 
was a passenger on a streetcar owned and operated by the 
defendant at 19th Street and Columbia Road, X. W., Wash¬ 
ington, D. C., and while the plaintiff’s intestate was board¬ 
ing or alighting from the streetcar she suffered injuries 
from which she died on March 22, 1939 (Appellant’s App. 
1). She left next of kin, one of whom, Harley G. Hill, was 
appointed administrator and he filed this cause under the 
death by wrongful act statute. 

The defendant filed an Answer and in Paragraph 1 ad¬ 
mitted that it was a common carrier of passengers but de¬ 
nied the rest of the allegations of the Complaint; in Para¬ 
graph 2 its defense was negligence of the plaintiff’s intes¬ 
tate; and in Paragraph 3 its defense was contributory neg¬ 
ligence of the plaintiff’s intestate (Appellant’s App. 2). 

The cause came up for pre-trial proceedings (Appellant’s 
App. 3) on April 4, 1941. Counsel for defendant refused 
to stipulate as to anything (Appellant’s App. 3) to which 
counsel for the plaintiff objected. 

On May 15,1941, counsel for the plaintiff served on coun¬ 
sel for the defendant the Motion of Plaintiff for Contin¬ 
uance with an Affidavit of Isadore H. Ilalpern, the only at¬ 
torney for the plaintiff (Appellant’s App. 3-5). 

The Affidavit of Isadore H. Halpern, attorney for plain¬ 
tiff, stated that he was in ill health and that it would be un¬ 
wise for him to try any cases in court. The affidavit, con¬ 
sidered as sworn to, set forth a statement of Leon S. Gor¬ 
don, a physician. 
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The motion was filed and heard on May 16, 1941. It was 
denied on the same day by the pre-trial justice as shown by 
his “fiat” (Appellant’s App. 4). 

A Notice of Intention to Apply for Allowance of Special 
Appeal was filed on May 22, 1941. 

On June 13,1941, the cause appeared for trial before Jus¬ 
tice Adkins as a jury case. The trial court was advised 
that counsel for the defendant had been informed shortly 
after the pre-trial that counsel for plaintiff was physically 
unable to engage in trial work; that the facts stated in the 
motion and affidavit were still true and existing and that if 
the trial court and counsel for the defendant required it 
that another statement from the doctor and another affi¬ 
davit of counsel for the plaintiff would be filed immediate¬ 
ly. The trial court and counsel for the defendant stated 
that it was not necessary. The court was told that the es¬ 
tate was insolvent. Counsel for plaintiff told the trial 
court that no harm or injury would result to the defendant 
if a continuance was granted. The court refused the re¬ 
quest for continuance for the stated reason that the trial 
court said its action now on the request would be a review 
of the action of the pre-trial court on the motion. This w*as 
objected to. 

The cause was then called for trial in open court and dis¬ 
missed for want of prosecution and the clerk entered a 
judgment for the defendant. Objection was noted (Appel¬ 
lant’s App. 5). 

Notice of Appeal was filed on July 3, 1941. 

Statement of Points Relied on on Appeal. 

1. The pre-trial court erred in refusing to grant the mo¬ 
tion for continuance. 

2. The trial court erred in refusing to exercise its dis¬ 
cretion upon the request for continuance. 
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3. The trial court erred in refusing the request for con¬ 
tinuance. 

Summary of Argument. 

I. 

It was error of the pre-trial court and of the trial court 
i to refuse to grant the motion for continuance of the cause 
on the ground of the ill health of the attorney for the plain- 
i tiff when a continuance would result in no harm or injury 
to defendant. 

II. 

The trial court should have exercised its discretion and 
not arbitrarily refused to consider the request for contin¬ 
uance because the pre-trial court had already ruled on a mo¬ 
tion for continuance. 

ARGUMENT. 

I. 

It was error of the pre-trial court and of the trial court 
to refuse to grant the motion for continuance of the cause 
on the ground of the ill health of the attorney for the plain¬ 
tiff when a continuance would result in no harm or injury 
to defendant. 

As counsel for the plaintiff was in ill health and no harm 
or injury would result to the defendant if the continuance 
j was granted, the Court should have granted the continuance 
(Appellant’s App. 3). 

Cornwell v. Cornwell, 73 App. D. C. 233, 118 F. 

(2d) 396. 

Rule 1, F. R. C. P. 

Rule 16, Rules of Civil Procedure of D. C. 
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II. 

The trial court should have exercised its discretion and 
not arbitrarily refused to consider the request for con¬ 
tinuance because the pre-trial court had already ruled on 
a motion for continuance. 

The action of the pre-trial court was not binding upon 
the trial court in considering the motion. 

Marks v. Frigidaire Sales Corporation, 60 App. D. 
C., 359, 54 F. (2d) 974. 

The trial court must exercise its own independent judg¬ 
ment and discretion and its refusal so to do because of the 
prior ruling of the pre-trial court is arbitrary and incor¬ 
rect. 

Laughlin v. Berens, 73 App. D. C. 136,118 F. (2d) 
193. 

Conclusion. 

The judgment of the lower court should be reversed and 
a trial on the merits ordered. 

Respectfully submitted, 

ISADORE H. HALPERN, 

Attorney for Appelkmt, 

Southern Building, 

Washington, D. C. 
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APPENDIX. 

Case No. 8057. 

PLEADINGS AND DOCKET ENTRIES DESIGNATED 

BY APPELLANT. 

COMPLAINT FOR DAMAGES , DEATH BY 
WRONGFUL ACT 
(Street Car) 

The plaintiff, Harley G. Hill, to whom letters of ad¬ 
ministration have been duly issued and granted by the 
District Court of the United States for the District of Col¬ 
umbia upon the Estate of Laura Rutan, deceased, sues the 
defendant, Capital Transit Company, a corporation, for 
that on, to wit; December 12, 1938, the defendant operated 
street cars in the District of Columbia as a common car¬ 
rier of passengers for hire and plaintiff’s intestate while a 
passenger of said defendant on a street car owned and 
operated by the defendant through its servants and em¬ 
ployees on, to wit, 19th Street and Columbia Road, N. W. 
was injured while boarding or alighting from said street 
car and by reason of the negligence of the defendant through 
its servants or employees, the plaintiff’s intestate received 
injuries from which she suffered for a period of time and 
subsequently died on March 22, 1939; 

And that the injury to Laura Rutan, which resulted in 
her death was such that if a death had not resulted there¬ 
from w^ould have entitled her to recover damages of the de¬ 
fendant, and the said Laura Rutan left surviving her as 
her next kin the following persons, Harley G. Hill, Basil 
Field, James F. Rutan, Charles L. Rutan, Cecile B. Rutan, 
Dorothy M. Rutan, Norma Rutan and Bernard Rutan, who 
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have suffered great pecuniary loss by reason of her 
death; 

2 Wherefore, by virtue of the statute in such case 

made and provided, plaintiff brings this action and 
claims damages of said defendant in the sum of $10,000, 
besides costs of this action. 


ISADORE H. HALPERN, 
Attorney for Plaintiff. 


3 ANSWER 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia, but it 
denies each and every other allegation in the complaint 
contained. 

2. For a further defense to the complaint it avers that 
the damage, if any, sustained was caused by the negli¬ 
gence of the plaintiff’s intestate. 

3. For a further defense to the complaint it avers that 
the damage, if any, sustained was the result of the con¬ 
tributory negligence of the plaintiff’s intestate. 

G. THOMAS DUNLOP, 
EDMUND L. JONES, 

BOWEN AND KELLY, 

By S. R. BOWEN, 

R. E. LEE GOFF, 

Attorneys for Defendant. 
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4 PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: Suit for dam¬ 
ages brought by administrator by reason of wrongful death, 
allegedly caused by accident which occurred on street car 
of defendant corporation. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to 
prevent manifest injustice: 

Dated April 4,1941. 


0. R. LUHRING, 

Pretrial Justice. 

Attorneys authorized to act: 

I. H. Halpern, 

Plaintiff. 

H. W. Kelly, 

Defendant. 


5 MOTION OF PLAINTIFF FOR CONTINUANCE 

Comes now the plaintiff by his attorney and moves the 
court for a continuance in the action herein and for reasons 
therefore states that the affidavit hereto attached be read 
as a part hereof. 


ISADORE H. HALPERN, 

Attorney for Plaintiff. 
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Service of copy of motion and affidavit acknowledged this 
1.) day of May, 1941. 

R. E. Lkb Goff, 

Alto nicy for Defendant. 

5 Id/41 
Denied. 

Luhring, J. 


AFFIDAVIT 


Distkut of Columbia, ss: 


iSADORE II. I1ALRERX, being first duly sworn ac¬ 
cording to law, on oath deposes and says that lie is the at¬ 
torney lor the plaintiff in the above-entitled action and has 
persona! knowledge of the facts hereinafter set forth: That 
his health, because of his nervous condition, would be im¬ 
paired if he were repaired to try the action herein; that 
set out below is a statement, the original is filed in Fried¬ 
man v. Troshinskv, Civil Action, Xo. .*>449, which is as 


iollows: 


April 28, 1941 


TO WHOM IT MAY COXCFRX: 


l pon examination of Mr. 1. 11. Ilalpern 1 find that 
he is in a state of extreme and aggravated nervous ten¬ 
sion. liis digestion has become impaired, he has been 
unable to partake* of restful sleep for many days and 
he finds, at this time, that he i> unable to remain long 
at any duty requiring concentration of attention. 

1 have prescribed indicated medication and also have 
advised Mr. Ilalpern to withdraw from active law 
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practice for the next two or three weeks, depending 
upon the speed and degree of recovery from his pres¬ 
ent state of acute nervous exhaustion. 

/s/ LEON S. GORDON, 

M. 1)., Ph. D. 

7 that the defendant would suffer no harm if the ac¬ 
tion was continued to the Fall, 1941; that he requests 
the cases in which lie is attorney of record to he taken off 
the Pre-Trial and Trial Calendars until the Fall, 1941, that 
the estate is without funds to secure another attorney. 

TSADORE II. 1IALPERX. 

Subscribed and sworn to before me this .... day of May, 
1941. 


9 ST AT KM EXT OF PROCEEDINGS 

On April 4, 1941 at pretrial counsel for defendant re¬ 
fused to stipulate as to anything and Ihe court acquiesced 
although counsel for the plaintiff remonstrated. 

Counsel for the plaintiff then advised Mr. Cl off, counsel 
for defendant, that his health would not permit him to try 
ibis case then and Mr. Ooff agreed to waive the time for¬ 
malities as to a motion for continuance and the motion was 
heard by Justice Luhring sitting as a Pretrial Court on 
May l(i, 1941. 'fhe attached affidavit wih considered as 
sworn to. 

The motion was denied. 

That on June 19,1941, the cause appeared for trial before 
Justice Adkins, as a jury case, and the court was advised 






6 


that counsel for the defendant had been advised all along 
that counsel was unable to try the case. That the facts 
stated in the motion and affidavit were still true and ex¬ 
isting and if the Court and counsel required it that another 
statement from the doctor and affidavit of counsel would 
be filed immediately. Court and counsel for defendant 
stated that it was not necessary. 

Counsel for plaintiff told the court that no harm or in¬ 
jury would result to the defendant if a continuance was 
granted. 

The court refused to review the action of the other court. 
Case was called and dismissed and an appropriate order 
was later signed. 

Service of copy acknowledged Nov. 19,1941. 

R. E. L. GOFF, 

Attorney for Defendant. 

Is ADORE H. HaLPERN, 

Southern Building, 

Attorney for Plaintiff. 


10 CAUSE DISMISSED FOR WANT OF 

PROSECUTION 

This cause being duly assigned for trial this 13th day of 
June, 1941 the same having been called and no response 
thereto by the plaintiff 

It is ordered that this cause be, and the same hereby is 
dismissed with prejudice for want of prosecution. 
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'WHEREFORE, it is adjudged that plaintiff take nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense. 

CHARLES E. STEWART, Clerk, 
By ENOCH D. CHASE, 

Assistant Clerk. 

By direction of 
Justice Adkins. 
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IN THE 

United States Court of Appeals 

foe the District of Columbia. 


No. 8057. 


HAKLEY G. HILL, ADMINISTRATOR OF THE 
ESTATE OF LAURA RUTAN, DECEASED, 

Appellant, 


v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 

Appellee. 


Appeal from, the District Court of the United States for the 

District of Columbia. 


BRIEF OF APPELLEE. 


PRELIMINARY. 

The parties to this appeal will be referred to as plaintiff 
and defendant. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment for the defendant en¬ 
tered by the District Court of the United States for the 
District of Columbia for want of prosecution. 


i 


I 
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The complaint alleged, among other things, that on De¬ 
cember 12, 1938 the plaintiff’s intestate, a passenger on a 
street car owned and operated by the defendant, at 19th 
Street and Columbia Road, N. W., was injured “while 
boarding or alighting from said street car and by reason 
of the negligence of the defendant through its servants or 
employees, the plaintiff’s intestate received injuries from 
which she suffered for a period of time and subsequently 
died on March 22, 1939”. 

The defendant filed an answer to the complaint setting 
up three defenses. The first defense was a denial of each 
and every allegation in the complaint contained except the 
allegation that it was a corporation and a common carrier 
of passengers within the District of Columbia. The second 
defense ’was that the damage, if any, sustained was caused 
by the negligence of the plaintiff’s intestate. The third de¬ 
fense was that the damage, if any, sustained was the result 
of the contributory negligence of the plaintiff’s intestate. 

After the attorney for the plaintiff presented claim 
against the defendant, on May 2,1940 the defendant served 
upon attorney for the plaintiff an interrogatory, request¬ 
ing the plaintiff to furnish it the identity and location of 
any and all persons known to the plaintiff, or his attorney, 
who had knowledge of relevant facts in connection with the 
above entitled cause. (Statement of proceedings had be¬ 
fore the Pretrial Justice and the Trial Justice in the above 
entitled cause, page 2, and exhibits filed therewith.) 

On May 14, 1940 the plaintiff served upon the defendant 
an interrogatory seeking the identity and location of any 
and all persons known to the defendant who had knowl¬ 
edge of the relevant facts in connection with the above. The 
defendant answered its interrogatory stating that it knew 
of no persons who had knowledge of relevant facts in con¬ 
nection with the above entitled cause, and in June, 1940 
plaintiff’s counsel answered defendant’s interrogatory giv¬ 
ing a list of the only ones known to the attorney for the 
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plaintiff who had knowledge of facts in connection with the 
above entitled cause. (See same reference as before.) 

Upon investigation by the defendant, it learned that none 
of the persons mentioned in the plaiintiff’s answer to the 
interrogatory knew that plaintiff’s intestate had been a pas¬ 
senger on defendant’s car, or that she had been in an acci¬ 
dent, or injured at the time and place alleged. 

On April 4, 1941 the said cause came on for pretrial. 
Counsel for plaintiff requested counsel for the defendant 
to stipulate that the accident did happen and that the plain¬ 
tiff’s intestate had been a passenger upon one of the defen¬ 
dant’s street cars, etc., which counsel for the defendant re¬ 
fused to do. Counsel for the defendant thereupon advised 
the Pretrial Court that there was no person known, either 
by the plaintiff or the defendant, who had any knowledge of 
the plaintiff’s intestate being a passenger on one of defen¬ 
dant’s cars or of the happening of the accident to the plain¬ 
tiff’s intestate, or as to any injuries received by the plain¬ 
tiff’s intestate, if such accident did occur, and for this rea¬ 
son suggested to the Court that the cause of action should 
be dismissed. The Court did not dismiss the said cause of 
action because counsel for the plaintiff between the pre¬ 
trial date and the trial of the cause might be able to learn 
of some person who had knowledge of the relevant facts. 
(Statement of proceedings had before Pretrial Justice and 
the Trial Justice, page 3.) 

On May 15,1941 plaintiff filed a motion, supported by an 
affidavit by Dr. Leon S. Gordon, to have the said cause con¬ 
tinued on the ground of illness of plaintiff’s counsel. On 
May 16, 1941 the Pretrial Justice heard the motion and 
knowing that neither the plaintiff nor the defendant had 
any witnesses as to the material facts, and without which 
there could be no trial, denied the same. 

The case remained upon the trial calendar from May 16th 
co June 13, 1941 when it was called for trial, at which time 
counsel for the plaintiff appeared and again renewed his 
motion for a continuance, on the same grounds that the con- 
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tinuance was sought before the Pretrial Justice. Counsel 
for the defendant objected to the continuance on the ground 
that neither the plaintiff nor the defendant knew of any 
witness who had any knowledge of the plaintiff’s intestate 
being a passenger on the defendant’s street car at the time 
and place mentioned, nor the occurrence of any accident, 
nor any knowledge as to any injury to the plaintiff’s intes¬ 
tate whatever, and advised the Trial Justice that the motion 
for the continuance had been made before the Pretrial Jus¬ 
tice on the same ground, and had been overruled by him. 
(Statement of proceedings had before the Pretrial Justice 
and Trial Justice, pages 4 and 5.) The Trial Justice ques¬ 
tioned counsel for the plaintiff as to whether or not he 
had any witness to prove his case by and counsel for the 
plaintiff answered that he had none. The Court there¬ 
upon denied the motion for a continuance. The case was 
called and the plaintiff not responding the same was dis¬ 
missed. 

SUMMARY OF ARGUMENT. 

I. The Court was correct in denying plaintiff’s motion 
for a continuance on the alleged ground of the illness of 
plaintiff’s attorney when the plaintiff had no witness to 
substantiate the allegations of the complaint. 

II. Had plaintiff had witnesses to substantiate the allega¬ 
tions of the complaint, the denial of the motion for a con¬ 
tinuance would have been correct. 
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ARGUMENT. 

i. ! 

The Court was correct in denying plaintiff’s motion for a 
continuance on the alleged ground of the illness of 
plaintiff’s attorney when the plaintiff had no witness 
to substantiate the allegations of the complaint. 

It is respectfully submitted that counsel for the plaintiff 
should not have filed suit against the defendant knowing at 
the time that he had no witness to substantiate the neces¬ 
sary allegations of his complaint. According to the com¬ 
plaint the alleged cause of action arose December 12, 1938. 
The same was dismissed June 13, 1941. Counsel for the 
plaintiff had two and a half years in which to locate wit¬ 
nesses to sustain the allegations of the complaint if any 
could have been found. When this case was reached for 
pretrial on April 4, 1941 counsel for plaintiff should have 
dismissed it because he knew that he had no witnesses to 
prove the allegations of his complaint. Instead, however, 
counsel for plaintiff trifled with the Court by permitting 
the case to be pretried and to remain on the trial calendar 
until June 13, 1941. On May 16, 1941, still realizing that 
he had no witnesses, counsel for the plaintiff took up the 
time of the Court by making a motion for a continuance 
on the ground that he was ill. It is respectfully submitted 
that had the Court granted this motion it would have been 
guilty of abuse of its discretion. However, counsel for the 
plaintiff still continued to trifle with the Court on the day 
of trial when he again sought to have the Trial Judge con¬ 
tinue the case, well knowing and stating at the time that 
he had no witnesses to the accident. We submit that coun¬ 
sel for the plaintiff is trifling with this Court by having 
prosecuted this appeal and taking up the time of this Court 
to consider this appeal. The sole question here is whether 
or not either the Pretrial Justice or the Trial Justice 
abused his discretion by denying the motion for a con¬ 
tinuance knowing that there were no witnesses as to the 
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merits of the case. It is respectfully submitted that had 
the Court granted the motion, thereby continuing this case 
on its dockets indefinitely, with full knowledge that there 
were no witnesses to sustain the allegations of the com¬ 
plaint, it would have abused its discretion and violated Rule 
1 of the Federal Rules of Civil Procedure. This Rule pro¬ 
vides in part “they shall be construed to secure the just, 
speedy and inexpensive determination of every action.” 
Both the Pretrial Justice and the Trial Justice realized 
that this case should be disposed of, thereby securing the 
just, speedy and inexpensive determination of this liti¬ 
gation. 

It is respectfully submitted that “It is the conceded rule 
that such a motion is submitted to the sound discretion of 
the Court and that the Court’s ruling thereon will not be 
disturbed except for an abuse of such discretion.” Good¬ 
year Service Inc. v. Pretzfelder, 65 App. D. C. 389, 84 F. 
(2d) 242. Sechrist v. Bryant, 52 App. D. C. 286, 286 Fed. 
456. Harrah et at. v. Morgentliau, et al., 67 App. D. C. 119, 
89 F. (2d) 863. Fidelity Deposit Co. v. L. Bucki & Sons 
Lumber Co ., 189 U. S. 135, 143, 47 L. Ed. 744. Rule 16 of 
the Rules of Procedure of District Court of the United 
States for the District of Columbia. 

n. 

Had plaintiff had witnesses to substantiate the allegations 
of the complaint, the denial of the motion for a con¬ 
tinuance would have been correct. 

As will be seen from the record there was no disability 
upon the plaintiff or any of plaintiff’s witnesses. The liti¬ 
gation in question was not complicated and neither were 
any of the facts complicated or difficult of understanding. 
On the 16th day of May when the motion for a continuance 
was heard by the Pretrial Justice, plaintiff’s counsel pre¬ 
sented the same. From the 16th day of May to the 13th 
day of June, 1941 this case remained on the trial calendar, 
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during which time the plaintiff and the plaintiff’s counsel 
had ample time to secure trial counsel, if one had been 
needed. Had the motion been granted it would have re¬ 
sulted in postponement of the trial of the cause until the 
following term of Court. The facts in this case are much 
less favorable to the plaintiff than the facts in the Goodyear 
Service Inc. case, supra. 

It is respectfully submitted that the facts in the case of 
Cornwell v. Cornwell, 73 App. D. C. 233, 118 F. (2d) 396, 
cited in plaintiff’s brief as authority for incorrect ruling 
of the Court, is entirely different from the facts in this case. 
In the Cornwell case the plaintiff who was the most material 
witness was ill and in an asylum and without such witness’ 
appearance the merits of plaintiff’s case could not have 
been properly adjudicated. 

Also Rule 1 of F. R. C. P. and Rule 16 of Rules of Pro¬ 
cedure of the District Court of the United States for the 
District of Columbia are authority against the plaintiff. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the judgment for the defendant should be affirmed. 

H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Appellee, 

929 E Street, N. W., 
Washington, D. C. 

February 23, 1943. 



